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Our Ref: 160073/NELMES/cjsm 

Your Ref: MLRB0161/ACK 

 

Mr Darren Westmacott 

Clerk to the Local Review Board 

The Moray Council 

Council Offices 

High Street 

Elgin 

IV30 1BX 

 

HEARING STATEMENT - PLANNING APPEAL FOR NEW OFFICE PREMISES – Ref No 

16/00344/APP 

AT DAMHEAD, KINLOSS, MORAY, IV36 3UA 

 

Dear Darren 

 

I refer to the above subject and the forthcoming Hearing Session to be held on 

Thursday 27th October 2016. 

 

In terms of Schedule 1, Regulation 4, I hereby submit our formal Hearing Statement 

as follows. 

 

1. HEARING STATEMENT 

This case relates to the appellant’s need to expand his existing local business 

operations within the village of Kinloss with new premises. 

 

The initial application by another agent (not CM Design) was refused principally on 

the grounds of Policy E9 and also due to issues regarding junction visibility and the 

appellant thereafter invited CM Design to lodged an Appeal on his behalf. 

 

The initial Statement of Review from the appellant was lodged on 7 July 2016 

suggesting compliance with Policy ED7 (rural business) and requesting that the need 

for a visibility splay be dealt with by suspensive condition, should members be 

minded to approve. 

 

This Review submission resulted in a further objection from The Transportation 

department – DOC 001 in which several issues were raised with regard to the visibility 

splay including the lack of proof that the necessary permissions had been obtained 

from landowners 

 

The appellant lodged a formal response to the Transportation Departments 

objection – DOC 002 enclosing letters from immediate neighbouring landowners 

confirming that the necessary lands could be controlled by the appellant to form 

the required splay 
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The subsequent Local Review Board Appeal on 25th August 2016 found some support 

for the appellant’s suggestion of compliance with ED7 and the application site in 

principle, but encountered difficulties in relation to issues surrounding the visibility 

splay requirements.  

 

The initial Review Board members decided that “new evidence” had been 

introduced in the Appeal paperwork and in relation to the visibility splay issue.  

 

The Board was advised that a decision could not therefore be made by members, 

with regard to this information, without it being first presented to statutory consultees 

for comment. 

 

Whilst members of the Board noted that the new evidence did indeed suggest that 

the splay could be achieved, the legal adviser to the Board recommended that this 

information must be presented to the Transportation Department for further 

comment. 

 

The legal advisor also raised a further helpful observation that some of the terms of 

the accompanying documents from Bowlts and Forest Enterprise required to refer 

more specifically to the appellant and not simply the landowner and should also be 

less general in terminology. 

 

The initial LRB case was therefore deferred to the next meeting in September, 

pending further comment from the Transportation Department. 

 

On 12th September 2016, Diane Anderson of the Transportation Department formally 

responded to the new evidence and documents and raised three additional issues 

of concern - DOC 003 

 

The principle concerns of Ms Anderson at this point were: 

1) That whilst accepting the terms of the splay consent given to the appellant 

by the owner of Jhelum, there was a concern that the required visibility splay 

also crossed land owned by the occupants of “Le Nid” further to the West 

and asking for evidence that this was acceptable to the owners there. 

 

2) That the terms of the Forest Enterprise consent was “in principle” and not 

sufficient as formal permission or Deed of Servitude.   

 

3) Raising continued concern about the Intensification of vehicular use at this 

location and the lack of sufficient pedestrian access. 

 

This response by the Transportation Department was not forwarded to the appellant 

prior to the second LRB meeting schedule for 29th September 2016.  

 

The appellant was not invited to respond to the comments made by the 

Transportation Department. 
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The appellant requested the opportunity to respond to the queries raised by Ms 

Anderson but was advised that current procedure did not allow for this. 

 

The appellant, concerned that the required level of information would not be 

available to the Board, decided to submit a response directly to the Board and 

members for information purposes only and to allow a more informed decision to be 

made at the meeting itself – DOC 004 

 

That response took each of Ms Andersons comments in turn, and commented as 

follows: 

1) A formal visibility splay drawing was submitted to the subsequent hearing 

and which was signed by the occupants of Le Nid as being acceptable. – 

DOC 005 

 

2) A revised letter from Forest Enterprise was obtained which removed the term 

in principle and set – DOC 006 

 

3) Continuing to ask for the matter to be dealt with by suspensive condition 

allowing any further issues to be resolved outwith the LRB process.  

 

On the meeting of 29 September 2016, the Board took further legal advice on this 

information and decided that it again could not accept the additional “new 

evidence” and moved to a Formal Hearing session to allow all parties to present their 

case comprehensively and avoid further delay. 

 

2. LIST OF DOCS 

 

Doc 001 – Transportation Departments initial objections to Review Statement 

Doc 002 – CM Letter responding to Transportation Departments objections 

Doc 003 – Transportation Department response to “new evidence” 

Doc 004 – CMD Letter enclosing response to Transportation Dept objections prior to 

2nd LRB hearing 

Doc 005 – CMD drawing showing compliant visibility splay and signed by Le Nid 

Doc 006 – Revised letter from Forest Enterprise 

 

3. CASE REPRESENTATIVES (witnesses) 

 

David Nelmes, Appellant – to present on issues relating to his business needs and the 

providence of the various permissions from adjacent landowners to form the 

required visibility splay 

 

Craig Mackay, Planning Consultant at CM Design – to present on the detail of the 

Vizibility Splay drawing and contents of the original Appeal Statement. 
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Our Ref: 160073/NELMES/AM 

Your Ref: MLRB0161/ACK 

 

Mr Darren Westmacott 

Clerk to the Local Review Board 

The Moray Council 

Council Offices 

High Street 

Elgin 

IV30 1BX 

 

PLANNING APPEAL FOR NEW OFFICE PREMISES 

AT DAMHEAD, KINLOSS, MORAY, IV36 3UA 

 

Dear Darren 

 

I refer to the above subject and the recent representation received from Senior 

Roads Engineer, Diane Anderson. 

 

The reason for objection was stated to be as follows. 

 

“the proposed development, if permitted would involve intensification of use of an 

access onto B9011 Kinloss-Burghead Road where visibility is restricted by the 

alignment of the road, hedges/trees/vegetation and an adjacent boundary fence 

and would be likely to give rise to conditions detrimental to the road safety of road 

users contrary to Moray Local Development Plan policies T2 Provision of Access 

and IMP1 Development requirements” 

 

I can confirm that safety of road users has now been assured as we have secured 

written consents from all landowners to form and manage the required visibility 

splays. 

 

Copies of the written approval from Bowlts, on behalf of Mr Rhind (land to East) 

and The Forestry Commission (land to West) are attached to this response. 

 

Given that we have proven that the visibility splays can be achieved, we request 

that this requirement be addressed by means of suspensive condition, as also 

suggested by point no.8 of Ms Andersons report. 

 

Point no.11 of Ms Andersons response raises a new issue of pedestrian access to 

the site which was not highlighted as being a requirement in the initial application 

or advice. 

 

Our client wishes to point out that it is highly unlikely that pedestrians will wish to 

reach the new business location and that there will be no intensification of 

pedestrian traffic that would give rise to a need for footpath improvements.  

 

Nevertheless, our client believes that an adequate informal rural footway exists 

linking the final point of the public footpath to the woodland walks that are 

accessed from the private road to Damhead. 
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This track is maintained at all times and can be improved with a further wearing 

course, in a manner suiting its rural location, if deemed necessary. 

 

Point no.12 of Ms Andersons report requires clarification before we can adequately 

respond. It appears to state that the parking provision is adequate and in fact in 

excess of what is required. This we would assume would be a positive point. Ms 

Anderson then goes onto state that “Transportation considers that staff would be 

highly likely to be travelling to work by private car, particularly as the site is remote 

from the main settlement area of Kinloss and a safe access to the site for 

pedestrians is not available” 

 

Our client would contend that the existing commonly used roadside track has 

been perfectly adequate for local use for decades and will be made all the more 

safe as a result of visibility splays being proposed by this development. 

 

We therefor contend that 

1. Sufficient pedestrian access exists, and moreover such use would not be 

increased by this development. 

2. Existing pedestrian access to the nearby woodland walks would be made 

safer by the visibility splay proposals of this application 

3. The matter of road safety is no longer an issue due to our ability to prove 

the ability to form and control all required visibility splays. 

 

I trust this response meets with your approval and ask that you do not hesitate to 

contact me should further queries arise. 

 

 

Sincerely yours, 

 

 

 

C.J.S MACKAY 

PRINCIPAL DESIGNER AND PLANNING CONSULTANT 

CRAIG@CMDESIGN.BIZ 
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Our Ref: 160073/NELMES/AM 

Your Ref: MLRB0161/ACK 

 

Mr Darren Westmacott 

Clerk to the Local Review Board 

The Moray Council 

Council Offices 

High Street 

Elgin 

IV30 1BX 

 

PLANNING APPEAL FOR NEW OFFICE PREMISES 

AT DAMHEAD, KINLOSS, MORAY, IV36 3UA 

 

Dear Darren 

 

I refer to the above subject and the most recent response from The Roads 

Department to the issue of “new evidence” that the Board have been dealing with 

in advance of tomorrows hearing. 

 

We continue to ask that the requirement for a compliant vizibility splay be dealt 

with by suspensive condition and note that Diane Anderson continues to doubt 

that the visibility can be achieved and has also questioned the terminology of the 

letter previously issued by Forest Enterprise. 

 

We therefore enclose a drawing of the splay which has been signed by the 

householder at “Le-Nid” to confirm that control of the splay will be granted and 

including the relocation of fencing.  

 

We also enclose an amended letter from Forest Enterprise with removed the 

previous “in principle” nature of their comments and makes clear their approval of 

what is proposed. 

 

I trust that this information can be made available to the Board members to 

enable them to remove all doubt that the splay can be achieved and, if 

necessary, provided more assurances that might allow for a suspensive condition 

to be used in this case. 

 

I trust this meets with your approval and ask that you do not hesitate to contact me 

should further information be required. 

 

Sincerely yours, 

 

C.J.S MACKAY 

PRINCIPAL DESIGNER AND PLANNING CONSULTANT 

CRAIG@CMDESIGN.BIZ 
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