APPENDIX G

The Legal Framework
THE NHS
1 Section 39 of the NHS (Scotland) Act 1978 as amended places a duty on the Secretary of State to provide for the medical treatment of all pupils in attendance at any Local Authority school or at any self-governing school.  Specifically, Section 39 of the Act states:-

"(1)
it shall be the duty of the Secretary of State to provide for the medical inspection, at appropriate intervals, and for the medical supervision and treatment of all the pupils in attendance at any school under the management of an Education Authority or at any self-governing school ...

(2)
it is also the Secretary of State's duty to provide, to such extent as he considers necessary to meet all reasonable requirements -

(a)
for the dental inspection of such pupils and young persons as are mentioned in sub section (1);

(b)
for their dental treatment;  and

(c)
for their education in dental health."

2 The Secretary of State has delegated his duties under Section 39(1) to the Health Boards through the functions of Health Boards (Scotland) Order 1991.  Thus it is Health Boards that are responsible for performing the general duty to provide for the medical treatment of pupils which is referred to in Section 39.

EDUCATION AUTHORITIES
3 There is no statutory obligation on Local Authorities to provide medical treatment to pupils.  However an Education Authority is, in terms of Section 13 of the NHS (Scotland) Act 1978, required to co-operate with a Health Board in the exercise of their respective functions.  On that basis they should, in providing school education pursuant to the Education (Scotland) Act 1980, co-operate in the matter of the Board providing for the medical treatment of pupils.

4 The following statutory duties and powers of Education Authorities are relevant.


Section 1 of the Education (Scotland) Act 1980 gives Education Authorities a general duty to secure that there is made for their areas adequate and efficient provision of school education.  The width of this general duty allows scope for Education Authorities, if they consider it appropriate, to make arrangements which assist pupils with medical conditions to attend school.


Section 69 of the Local Government (Scotland) Act 1973 gives the general power to Local Authorities to do whatever is conducive or incidental to the exercise of their functions.  Arrangements to assist pupils with medical conditions to attend school could be considered conducive to the performance of the duty to secure "adequate and efficient provision of school education" and of the duty under Section 13 of the NHS (Scotland) Act 1978 to co-operate with Health Boards.


Section 50 of the Education (Scotland) Act 1980 gives Education Authorities the duty to make arrangement for pupils to attend an appropriate school where the Education Authority considers that exceptional circumstances make them unable to receive the full benefit of school education unless special arrangements are made.


Section 3 of the Health and Safety at Work etc. Act 1974 requires employers to conduct their undertakings in such a way as to ensure as far as is reasonably practicable that persons who may be affected by them are not exposed to risks to their health and safety.  This would apply to pupils in a school and require arrangements to secure that pupils with medical conditions are not exposed to risks.

5 Education Authorities and school staff also have a common law duty of care towards children under their control. Their responsibilities can also be enlarged by express delegation from parents.

6 In view of this statutory and common law background it is incumbent on Education Authorities to take reasonable steps to assist Health Boards in ensuring that medical treatment is available to pupils who require it.  In particular it would be open to Education Authorities, with the agreement of Health Boards, to make arrangements for teachers or other staff in schools, with the consent of the parents concerned, voluntarily to supervise or administer medicines in circumstances where parents would normally do so.  This is the basis on which existing arrangements mainly operate in schools in Moray, and indeed across Scotland.

SCHOOL STAFF
7 Routine administration of medicines
For certain school staff it may be a term of their contract of employment that they provide support for pupils with medical needs and administer medication to such pupils on a routine basis with parental consent.  They will accordingly be acting in the course of their employment when undertaking these tasks.  Teachers' contracts do not oblige them to administer medicines to pupils and, subject to the emergencies exception explained at paragraph 8 below, they are not obliged to do so at common law.  Teachers undertaking to administer medication to pupils on a routine basis therefore do so voluntarily.  However, where an Education Authority decides that its co-operation with Health Boards will involve teachers voluntarily administering medicines to pupils with parental consent, and teachers agree to do so, such teachers will be undertaking this task in the course of their employment.  In this context, it is reasonable for all school staff undertaking such tasks to expect provision of indemnity against any potential liability incurred.  In the case of employees of the Moray Council, the Council's Insurers, Zurich Municipal, have confirmed that liability insurance will be operative in the following circumstances:-


"The position that Zurich Municipal takes is that where an Employee of the Council, acting in the course of their employment, administers medication they will be indemnified by the Insured's liability insurance for a claim for negligence relating to injury or loss caused by their actions provided that they have received full training relevant to the medication being administered, have taken the necessary refresher training, used the protective equipment for that purpose and at all times acted in accordance with the individual's care plan as advised by the child's GP or other relevant health professional and in agreement with the child's parents/guardians."



In addition, Zurich have indicated that in the event that any agreement with parents is contemplated whereby school staff will administer medicine to any pupil by syringe, Zurich will only provide indemnity if notified of the proposed agreement in advance and given the opportunity to impose any additional requirements (e.g. special training) they see fit as a condition of indemnity.  Zurich have confirmed, however, that an exception will be made in the case of Epipens, given that these are pre-filled and sealed.  If a Head Teacher is in any doubt as to whether the administration of a particular medicine is covered by the Council’s insurance, they should arrange to discuss the matter with Zurich Municipal for clarification.

8 Emergency situations
In normal circumstances teachers and other school staff are neither expected nor entitled to administer medicines or authorise their administration without the parents' consent.  An exception is an emergency situation.  At common law, school staff acting in loco parentis, would be expected, in an emergency situation, to secure such help and to take such action themselves to assist the pupil as would a reasonably prudent parent.  No parental consent is necessary.  Even in an emergency, however, a member of staff will not be expected to carry out complex or risky procedures for which she or he is not trained.  The duty to assist in an emergency also extends to staff in charge of activities taking place off the school site, such as educational visits, school outings or field trips.  Where such a party includes a child with known medical needs, however, and no volunteer is available to administer medicines during the off-site activities planned, serious consideration would require to be given as to whether it is appropriate for that child to take part in that activity at all without some form of additional support (eg, from the parent).

CONSENT TO TREATMENT

9 Under the Age of Legal Capacity (Scotland) Act 1991 Section 2(4) a child under the age of 16 has a legal capacity to consent to any surgical, medical or dental treatment or procedure so long as that child is capable of understanding the nature and consequences of the proposed treatment or procedure.  This also means that a child may exercise his right to refuse such examination or treatment.  This provision should be considered carefully by Head Teachers in reaching any agreement to administer medicines.  In particular where the child is capable of understanding the nature and consequences of the proposed treatment or procedure, the Head Teacher should consider whether, if there is to be a written agreement with the parents, this should include the child's consent.  The Act imposes no specific lower age limit.  This could therefore mean that a child as young as five years old who can understand the importance of taking his/her medicine for a particularly serious condition may fall within this category.  It is possible that although a written agreement may have already been reached, at the point of medicine being administered a “capable “ child refuses treatment.  If this occurs the member of staff will require in the first instance to rely on his/her own judgement as to whether the child’s wishes should be overridden. Factors to consider would include the urgency of the treatment, availability of medical help, the child’s mental state (i.e. whether their thinking may be confused as a result of their condition) and the child’s age.  In general if there is no urgency in the administration of the medicine and a “capable” child refuses treatment, Form 4 should be completed, indicating that the child has refused treatment and the parents should be contacted immediately.

10 In reaching any agreement with the child's parents, the Head Teacher should also ensure that the person with whom they reach agreement is a person with parental responsibilities.  Bearing in mind the importance of the agreement they are likely to be entering into, they should perhaps take such precautions as requesting to see the birth certificate of the child, the marriage certificate (if appropriate) of the parents and if appropriate any court order imposing or removing parental rights and responsibilities. 

SUMMARY OF OTHER RELEVANT LEGAL PROVISIONS

11 The Health and Safety at Work etc Act 1974 (HSWA), s3, places duties on employers to safeguard the health and safety of their employees and anyone else on the premises.  In schools this covers the Head Teacher; teachers; non teaching staff, pupils and visitors.

12 The employer of staff at a school must do all that is reasonably practical to ensure the health, safety and welfare of employees.  The employer must also make sure that others, such as pupils and visitors, are not put at risk.  The main actions employers must take under the Health and Safety at Work Etc. Act are to :-


· prepare a written Health and Safety Management Policy

· make sure that staff are aware of the Policy and their responsibilities within that Policy

· make sure that appropriate safety measures are in place

· make sure that staff are properly trained and receive guidance on their responsibilities as employees.

13 Most schools will at some time have pupils on the school roll with medical needs.  The responsibility of the Moray Council is to make sure that safety measures cover the needs of all pupils at the school.  This may mean making special arrangements for particular pupils.


14 The Management of Health and Safety at Work Regulations 1992, made under the HSWA, require employers of staff at a school to:-


SYMBOL 183 \f "Symbol" \s 10 \h
make an assessment of the risks of activities


SYMBOL 183 \f "Symbol" \s 10 \h
introduce measures to control these risks
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tell their employees about these measures.

15 In some cases pupils with medical needs may be more at risk than their classmates.  The school may need to take additional steps to safeguard the health and safety of such pupils.  In a few cases individual procedures may be needed.  The employer is responsible for making sure that all relevant staff know about and are, if necessary, trained to provide any additional support these pupils need.

16 The Education (Scotland) Act 1980 Sections 59 - 65 deals with children requiring special education by way of a Record of Needs.  Circular 4/96, Children and Young Persons with Special Educational Needs: Assessment and Recording (SOEID) 1996 sets out comprehensive information and advice in respect of the statutory arrangements in Scotland for providing for children and young persons with special educational needs, particularly for the undertaking of assessments and the opening of Records of Needs.  As part of the above process, circular 4/96 states (para 259; p 69) that “for child health services, health service providers should ensure that there are appropriately qualified and experienced medical, nursing and therapist staff who have specific responsibility for advising education authorities of children they believe have, or are at risk of having, conditions which may give rise to special educational needs.  Within the process of assessment for recording, these people might also be given the crucial function of co-ordinating the advice of their respective clinical colleagues and acting as points of contact

for education authorities.”


17 Section 61 of the Education (Scotland) Act 1980 requires the Education Authority as part of the recording process (referred to in paragraph 14 above) to submit a child for a medical examination and a psychological examination.  Section 65B(6)(b) obliges the Education Authority to send a copy of their report to the Health Authority.

18 A number of children attending our schools particularly our special or designated school provision, may have long term and complex medical needs.  In  some cases, the complexity of medical needs and the concentration of numbers of such  children may imply a management responsibility which goes beyond the scope of reasonable voluntary arrangements.  In such cases,  it is essential to recognise the statutory responsibility of the Health Board to ensure ‘supervision and treatment’ on a routine basis.

19 The Children (Scotland) Act 1995 at Section 22 requires a Local Authority (i.e. the whole Authority) to safeguard and promote the welfare of children in their area who are in need.  Children “who are in need” means children in need of care and attention because they are unlikely to achieve or maintain a reasonable standard of health or development without the provision of Local Authority services; or because their health or development is likely to be impaired without such services; or because they are disabled within the meaning of Section 23(2) of the Act.  This definition is contained in Section 93(4) of the Act.  Pupils with medical needs could by this definition be children in need.

20 The Medicines Act 1968 places restrictions on dealing with medicinal products including their administration.  In the case of prescription-only medicines, anyone administering such a medicinal product by injection must be an appropriate practitioner (e.g. a doctor) or else must act in accordance with the practitioner’s directions.  There are exceptions for the administration of certain prescription-only medicines by injection in emergencies in order to save life.

21
The Education Authority, as employer, has the prime responsibility for the sole management of medicine kept at school.  This duty derives from the Control of Substances Hazardous to Health Regulations 1994 (COSHH).

22
The Education (Scotland) Act 1980 Section 57 provides for medical and dental examination and inspection of pupils in schools.

