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IN RESPECT OF POLICY ISSUES (IN SO FAR AS THEY RELATE TO THE DEVELOPMENT PLAN AND THE COUNCIL’S STRATEGY FOR WIND FARM LOCATION)
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Background

The Moray Council (hereinafter referred to as “The Council”) was notified by Infinergy Limited (hereinafter referred to as “Infinergy”) that they had applied for an electricity consent under section 36 of the Electricity Act 1989 on 7 May 2008.  As the proposed wind farm is within the Moray boundary and as the relevant planning authority the Moray Council is a statutory consultee.

The proposal is for 59 wind turbines with a blade height not exceeding 126m and two wind monitoring masts.  The supporting infrastructure includes erection of an electrical substation, control and maintenance building, extensive upgrading of the existing road access from the A941, upgrading of tracks, provision of new tracks and one temporary site construction compound and borrow pit.

The site is uninhabited and extends to approximately 2,144 hectares. It is located within an Area of Great Landscape Value as designated in the Moray Local Plan 2008.  The site lies outwith a Preferred Search Area for wind farm developments as identified within the Moray Development Plan Wind Energy Proposals in Moray Supplementary Planning Guidance. The previous planning history on the site is for the erection of two wind monitoring masts, granted approval by the Council’s Environmental Services Committee on 25 October 2006. 

Scope of Evidence

The following statement sets out the Council’s evidence in terms of policy issues insofar as they relate to the development plan policies and the Council’s Wind Energy Proposals Supplementary Planning Guidance. 

The Council’s policy and procedures for determining applications and responding to section 36 consultations for wind energy proposals consists of; -

The Moray Structure Plan 2007

The Moray Local Plan 2008

The Moray Council Wind Energy Proposals Guidance 2005

Policy Interpretation for Wind Turbine Developments as reported to Committee on 6 April 2010

As a statutory consultee the Council objected to the section 36 consultation.  The proposal is located in an area, which is in conflict with the Council’s strategy for wind farm location.  

The basis of the Council’s objection relates to the location of the wind farm outside a Preferred Search Area as identified in the Council’s Wind Energy Proposals Guidance.  This document is a locational strategy directing wind farm developments to the least sensitive (and therefore most appropriate) sites for wind farms.  

The Dorenell site has been identified as being unsuitable for wind farm development on two grounds.  One relates its high landscape value, nature conservation, tourism and amenity value.  The qualities of the site are recognised as it forms part of a wider Area of Great Landscape Value (AGLV) designation.  Secondly, large areas of the site are of low landscape potential for wind farms as identified in the “Landscape Potential for Windfarms in North and East Highland and Moray Study”.  As part of this study maps of landscape potential were created, they combine landscape character sensitivity with landscape visual sensitivity.  The lower the combined landscape character and visual sensitivities the higher the potential for wind farm development. 

The Council also objected as there is insufficient justification for overriding the strategy on the basis of cumulative visual impact created by the proposed 59 turbines and access tracks.

The Council’s position in terms of cumulative visual impact will be addressed as part of a separate written statement.

Structure Plan and Development Plan Policies

The Council’s case will be based on the following policy related aspects.

Policy 2 Environment and Resources

The Structure Plan policies aim to promote renewable energy proposals in appropriate locations and balance this with safeguarding the environment.

a) protecting the wider natural environment and local biodiversity from inappropriate development and promote opportunities for environmental enhancement and restoration where possible;

l)
promoting opportunities for the sensitive development of renewable energy and promoting renewable energy in new development.

Policy ER1 Renewable Energy Proposals

This policy supports renewable energy proposals where these satisfy a number of criteria including requirements to,

· Be compatible with policies to safeguard the natural and built environment

· Not result in an unacceptable cumulative impact.

Under this policy, commercial wind energy proposals should be located within Preferred Search Areas, which have been identified in Wind Energy Supplementary Planning Guidance.

Policy E7 Areas of Great Landscape Value

Developments which would have an adverse impact upon AGLVs will be refused unless

· They incorporate the highest standards for siting and design

· They will not have a significant adverse affect on the landscape character of the area

· They are in general accordance with the guidance in the Moray and Nairn Landscape Character Assessment.

Background to the Moray Structure Plan 2007 and Moray Local Plan 2008

The Moray Development Plan 2000 contained policies on Renewable Energy Proposals (L/ED10), and Areas of Great Landscape Value (AGLV) (L/ENV7).  The Review of this Plan was formally commenced in April 2004, with the publication in local newspapers of a statutory advertisement  “Notice of Intention to Prepare a Review of the Moray Development Plan”. This invited representations on matters that should be included within the Review.

The Consultative Draft version of the Structure and Local Plans was published for consultation in August 2005. Also issued for consultation at this stage was Draft Supplementary Planning Guidelines on Wind Energy.

Comments received on the Structure Plan were reported to the Environmental Services Committee on 1st February 2006, and responses to the Local Plan were considered at a meeting on 15th June 2006. 

The Structure Plan was then submitted to Scottish Ministers for consideration and ultimate approval, whilst the Finalised version of the Local Plan was issued for consultation and the submission of formal objections in September 2006.

 A number of objections were received, but no changes to the Renewable Energy Proposals policy were approved. One objection to AGLV was sustained to Public Local Inquiry, but the Reporter confirmed no change to policy. 

The Structure Plan was approved by Scottish Ministers in April 2007 and the Local Plan was formally adopted by the Council in December 2008.

Background to Designation of the Area of Great Landscape Value (AGLV)

The Rural Area Structure Plan 1985 prepared by Grampian Regional Council recognised the landscape value of upland Aberdeenshire and Moray.  Local Plans prepared since this time have expanded the AGLV from the valley of the Spey and Avon. The current designation dates from the Moray District Local Plan 1993 –98, where the whole of Speyside was designated as an AGLV.  This designation was introduced to take account of the emerging Grampian Structure Plan (1995) that gave discretion to the District Councils to identify locally significant landscapes. The AGLV designation has continued through into the Moray Local Plan 2008.

Within the Moray Local Plan 2008 Action Plan there is a commitment to review the AGLVs.  The case for review was initially agreed through the 2003 Development Plan Monitoring report as a result of consultation papers, "Guidance on Local Landscape designations" and "Scotland's Future Landscapes- Encouraging a wider debate", both published by SNH. These tried to encourage a consistent approach to local landscape designations and for local authorities to produce statements explaining and backing up each designation.  This is a piece of work the Council has committed to undertake however due to financial constraints this has not yet begun. 
Background to the Development of Wind Energy Policy Guidance

The Moray Council was one of the first planning authorities in Scotland to produce a spatial framework for wind farm proposals. The Council’s Environmental Services Committee on 23rd May 2001 approved draft Wind Energy Policy Guidance for consultation purposes. The guidance was produced as supplementary guidance to Policy S/ED4a of the Moray Structure Plan 1999 which stated that, “Moray Council will review the areas of greatest potential for wind farms in order to provide a policy framework for the Local Plan.”

The draft Guidance was made available for public consultation during June and July 2001. The Council’s Environmental Services Committee on 5th September 2001 agreed the Council’s responses to the issues raised through the consultation exercise and agreed proposed amendments to the Guidance.

The final version of the Guidance was approved by the Environmental Services Committee on 3rd October 2001. Changes between the draft and final version included;-

· Areas of Great Landscape Value (AGLV), the Cairngorms National Scenic Area and the proposed boundary of the Cairngorms National Park were included as “Unlikely” areas.

· Areas of forestry, which were considered suitable for restructuring, as identified in the Council’s draft Indicative Forestry Strategy, were included in Preferred Search Areas.

Wind Energy Policy Guidance 2005

A draft revised version of the Wind Energy Policy Guidance was approved as part of the draft Moray Development Plan supplementary planning guidance by the Environmental Services Committee on 1 July 2005. The Guidance formed part of the Development Plan consultation exercise, which took place between 26 August and 3 October 2005. This included a series of local press articles, public exhibitions and stakeholder meetings.

The Council’s Environmental Services Committee on 14th December 2005 considered the 20 representations received on the draft guidance and agreed a number of changes prior to approving the guidance. 

During the consultation exercise, wind energy developers had commented that they considered the draft Guidance to be contrary to national guidance. The concerns revolved primarily around the very small areas identified as Preferred Search areas in the draft Guidance. This was considered by objectors to effectively make Moray a “no-go” zone for future wind energy developments, which would be (in the developers opinion) contrary to national guidance. The Scottish Executive also expressed this concern.

Concerns were also expressed regarding some of the categories of land included within the “Unlikely” areas. Representations were received which considered that AGLV’s, Countryside Around Towns, golf courses, semi natural woodlands, Special Protection Areas, Special Areas of Conservation and buffer zones around settlements and residential dwellings should not fall within the “Unlikely” category.

In response to these concerns the Council referred to NPPG6 “Renewable Energy Developments” requirement for planning authorities to “define broad areas of search suitable for wind and other renewable energy developments, or where appropriate, specific sites in local plans.” The Council also referred to NPPG14 “Natural Heritage” which advised that the level of protection accorded to local designations will be a matter for the planning authority to determine. The Council concluded that the categories of land which form the “Unlikely” areas identified within the Guidance are of considerable environmental, tourism and amenity value and should be safeguarded from potentially unacceptable development in accordance with the respective Local Plan policies.

To address the comments received regarding the overly restrictive nature of the Preferred Search areas, the Council agreed to include areas of high and medium landscape potential for windfarms, as identified in the “Landscape Potential for Windfarms in North and East Highland and Moray” study, within the preferred search areas. The draft Guidance only included areas of high landscape potential within the Preferred Search Areas. The result of this change was to increase the size of the Preferred Search Areas into broader zones and therefore address the concerns raised during the consultation exercise regarding the restrictive nature of the search areas. 

Modifications to the text were also agreed to address other comments made in the representations and to incorporate key principles agreed by the Council’s Renewable Energy Working Group. These principles consider the role of wind farms within the Council’s aim of promoting a range of renewable energy technologies while respecting the very high quality environment in Moray. 

The principles are;-

• The Council wishes to contribute to the Scottish Executive’s target of providing 40% of Scotland’s electricity from renewable technologies such as onshore wind, biomass woodfuel and energy from waste schemes which may bring economic benefits to Moray

• The Council consider that Moray’s contribution should be achieved through a range of technologies which minimise impact upon the very high quality environment in Moray which must be conserved and enhanced.

• The Council will promote community and domestic scale renewable energy provision.

• The Council will encourage energy efficiency measures to reduce energy consumption in Moray

The Committee on 14th December 2005 agreed that the finalised Wind Energy Policy Guidance is used as a material consideration in determining planning applications for commercial windfarms.

Preferred Search Areas

One of the reasons for objecting to the Dorenell wind farm application is its location outwith a Preferred Search Area.  Preferred Search Areas are defined in the Wind Energy Proposals Guidance as areas with the greatest scope for further investigating the feasibility of developing a wind farm. Preferred Search Area status does not imply a presumption in favour of granting planning consent, they are essentially areas free of the “constraints” listed under the “Unlikely” category.
The approved Guidance consists of Preferred Search Area maps for small, medium and large wind farms and supporting text setting out the information which should be provided in support of applications. For the purposes of the Guidance small, medium and large wind farms are defined as; -

Small- up to 10 turbines

Medium- 10-24 turbines

Large – over 25 turbines

The Preferred Search Area maps have been prepared using a series of GIS datasets. This final dataset is an output from a study commissioned by Scottish Natural Heritage in 2004, in partnership with Highland and Moray Councils. The study was completed by Macauley Institute and Edinburgh College of Art and provided datasets of the landscape potential in Moray for small, medium and large wind farms.

Unlikely areas are considered to be unsuitable for wind farm development by the Council because of their high landscape, nature conservation, tourism and amenity value. Areas classed as Unlikely include;-

· International designations- Special Protection Areas, Special Areas of Conservation and Ramsar sites.

· National designations- Sites of Special Scientific Interest, National Scenic Areas, 

· Regional/ Local designations- Countryside Around Towns, Areas of Great Landscape Value

· Other designations including sand dunes, golf courses, semi natural woodland

· Settlements and residential properties with a 1km buffer zone

· RAF bases

· Areas of low landscape potential for wind farms identified in the Landscape Potential for Windfarms in North and East Highland and Moray Study.

The Dorenell wind farm application site has been identified as “Unlikely” as it is sited within a larger Area of Great Landscape Value designation.

Conformity with National Guidance

At the time of finalising and approving the 2005 version of the Wind Energy Policy Guidance, it was considered to fully conform to national guidance. As discussed earlier, amendments were made, prior to final approval, to ensure conformity.

Since approval, the Scottish Government has published updated guidance in the form of Scottish Planning Policy 6, “Renewable Energy” and Planning Advice Note (PAN) 45 Annex 2. The Council’s Planning and Regulatory Services Committee on 12th May 2009 considered a report on PAN 45 Annex 2: Spatial Frameworks and Supplementary Planning Guidance for Wind farms.

The PAN encouraged local authorities to assess existing Supplementary Planning Guidance and to determine the extent of any review required.  The proposed 4 stage review process is summarised below; -

Stage 1 identify areas to be offered significant protection from wind farm developments over 20MW including national or international designated nature conservation areas, SPA’s, SAC’s, Ramsar, NSA’s, SSSI’s, NNR’s and National Parks

Stage 2 identify other constraints and policy criteria. This includes areas designated for their regional and local natural heritage designations. In some instances such designated areas may represent those places most valued for their scenic character. This leads to a higher value being placed on them and a more cautious approach to development.

Stage 3- planning authorities should identify those areas where there are no significant constraints on wind farm developments

Stage 4 identifying broad areas of search should not imply that other areas might not be considered in the context of specific applications.

The report to the Planning and Regulatory Services Committee included a checklist of PAN45 requirements in comparison to the Moray WEPG. The report identified that the WEPG was broadly in conformity, but proposed a review of the Guidance to ensure that the Council’s approach to local designations such as AGLV’s, Countryside Around Town areas and Sites of Interest to Natural Science (stage 2 of the stages outlined above) reflected national guidance. The report also proposed that a future review should identify where the limit of cumulative impact has been reached.

The Committee noted that there would be no change to the WEPG at present but the new national guidance would be taken on board when next reviewing the Local Plan. The aim is to have a draft revision of the WEPG available for consultation with the Local Development Plan Main Issues report in early 2011.

Scottish Planning Policy (SPP) was published in February 2010 and superseded previously published SPP’s, including SPP6 Renewable Energy. In terms of wind farms, para 187 of the SPP requires Development Plans to provide a clear indication of the potential for development of wind farms of all scales. Para189 states that;-

“Planning authorities should set out in the development plan a spatial framework for onshore windfarms of over 20MW generating capacity. The spatial framework should identify;-

· Areas requiring significant protection because they are designated for their national or international landscape or natural heritage value are designated as green belt or are areas where the cumulative impact of existing and consented wind farms limits further development.

· Areas with potential constraints where proposals will be considered on their individual merits against identified criteria, and

· Areas of search where appropriate proposals are likely to be supported subject to detailed consideration against identified criteria.

Paragraph 190 states that when identifying areas with potential constraints on wind farm development, planning authorities should consider a range of issues, including, “areas designated for their regional and local landscape or natural heritage value.”

NPPG14 Natural Heritage was also superseded by Scottish Planning Policy. In terms of the issues of local landscape designations, paragraph 140 of the SPP states that “the purpose of designating a local landscape area in the development plan should be to;-

· safeguard and enhance the character and quality of landscapes which are important or particularly valued locally or regionally, or

· promote understanding and awareness of the distinctive character and special qualities of local landscapes, or

· safeguard and promote important settings for outdoor recreation and tourism locally.

The Council’s Wind Energy Policy Guidance is considered to conform and support the SPP objectives for wind energy. The Council has provided a spatial framework supported by development plan policies setting out criteria for assessing proposals. In terms of regional and local landscape designations, the Council concluded that these areas should be excluded from Preferred Search Areas in recognition of their valuable contribution to Moray’s environment. This was the case in the original version of the Guidance and remains the case now. 

The Council has acknowledged the requirement to update the guidance with a particular focus upon the role of regional and local natural heritage designations, cumulative impact and a more recent pressure for smaller developments of single and small clusters of turbines.  This more recent pressure resulted in the Council agreeing a report to the Planning and Regulatory Services Committee on 6th April 2010 on “Policy Interpretation for Wind Turbine Developments”

The Committee agreed to interpret national and local policy as follows:- 

· any proposals of over 20MW, or over 3 turbines will be treated as wind farms and should be located within a Preferred Search Area (PSA). Proposals out with will be treated as Departures with a presumption against approval.

· Applications for single or small groups of up to 3 “commercial” turbines under policy should be located within PSA. Proposals out with will still be treated as Departures, but considered “on their merits”, depending upon impact on the landscape, other environmental criteria, the Development Plan, and any other material considerations, in a similar way to any other development application in the countryside.

· Domestic or own use turbines will not be regarded as “commercial” and thus under policy are not required to be located within PSA’s.

· Cumulative impact will be a prime consideration, and take account of existing windfarms/turbines and those which have permissions. New proposals will be considered on a “first come” basis.
Other material considerations

Some of the objections relating to the application were sent directly to the Council others to the Scottish Government. The Council had regard to the objections received but is fully aware that the Council was not in receipt of all objections. 

Conclusion

The Council’s decision making in terms of the section 36 application has been made having regard to up to date Structure Plan and Local Plan policies that have been through consultative processes.  The Council’s policies and guidance in terms of wind energy proposals are considered to be broadly consistent with Scottish Government advice.  The Council has acknowledged the need to update guidance to reflect the contents of PAN 45 Annex 2.  In line with SPP and to avoid unreasonable delays the Council has continued to determine applications for wind farms while local policies are being updated.

The Council has produced a locational strategy to direct wind farm developments to the least sensitive areas and to date this has been broadly successful in terms of the Rothes and Paul’s Hill wind farm developments.  The Dorenell wind farm application falls into the “Unlikely” category due its location within the AGLV.  Furthermore, a significant amount of the site lies in an area of low landscape potential for wind farms as identified in the “Landscape Potential for Windfarms in North East and East Highland and Moray Study”.  

The Guidance clearly defines that commercial wind farms will only be permitted within “Unlikely” areas where.

· it can be demonstrated that there will be no unacceptable adverse impact on biodiversity, the natural and built environment and the landscape of the area.

· comply fully with the policies of the Development Plan or where adverse effects are outweighed by the wider environmental, social and economic benefits of the development.

The proposed wind farm development does not meet the above requirements as the application is not compatible with the Area of Great Landscape Value designation and its aim to protect strategically important landscapes from inappropriate development. In terms of Structure Plan and Local Plan renewable energy proposals, the Council considers there will be an unacceptable cumulative visual impact and will elaborate upon this position in the form of a written submission as part of the Inquiry procedures.
Presentation of Case

Bob Stewart, Director of Environmental Services will give evidence to support the Council’s position in terms of policy (insofar as this relates to the Development Plan and the Councils Wind Energy Proposals in Moray Supplementary Planning Guidance.

Aileen Scott, Principal Solicitor (Commercial and Conveyancing) will present the Council’s case.  

It is anticipated that the Council’s evidence will take less than one hour to present but obviously this will be subject to cross examination

A suggested list of Core documents has been prepared and is attached. It has however been agreed by the main parties – as a result of an offer from the applicant’s agents – that a composite list of Core Documents will be finalised shortly by the main parties and the applicant’s agents have offered to take responsibility for producing these with assistance from the relevant parties. This offer is much appreciated by the Council. 

The Council anticipates that additional documents may be identified as a result of discussion with the other parties and during preparation of precognitions and if this is the case early notice will be given of the need to produce such additional documents.

Suggested Core Documents 

Report to and minute of Planning and Regulatory Services Committee on 6/4/2010 regarding Policy Interpretation for Wind Turbine Developments.
Scottish Planning Policy 2010

Report and Appendix 1 submitted to Planning & Regulatory Services Committee on 13 October 2009 regarding Section 36 consultation on proposal to construct and operate a wind farm at Dorenell, Glenfiddich Estate

Report to Planning and Regulatory Services Committee on 12 May 2009 regarding Planning Advice Note 45 Annex 2: Spatial Frameworks and Supplementary Guidance for Wind farms and minute.

The Moray Local Plan 2008

The Moray Structure Plan 2007

Moray Development Plan 2000

Moray Structure Plan 1999

Report to Environmental Services Committee on 14 December 2005 regarding Wind Energy Policy Guidance and minute.

The Moray Council, Moray Development Plan, Wind Energy Proposals in Moray Supplementary Planning Guidance 2005 

Report and minute of Environmental Services Committee on 1/7/05

Scottish Natural Heritage, “Landscape Potential for Wind Farm Development in North East Highland and Moray Study” 2004.

Moray Development Plan Monitoring Report 2003

Moray Council Wind Energy Policy Guidance 2001

Report and minute of Environmental Services Committee on 23/5/01

Report and minute of Environmental Services Committee on 5/9/01

Report and minute of Environmental Services Committee on 3/10/01
Scottish Natural Heritage, “Moray and Nairn Landscape Assessment” 1998.

National Planning Policy Guideline 6 Renewable Energy Developments

National Planning Policy Guideline 14 Natural Heritage
Grampian Structure Plan 1995

Moray District Local Plan 1993-1998

Grampian Region (Part) Structure Plan Rural Area Written Statement 1985

Guidance on Local Landscape Designations (Consultation paper) SNH

Scotand’s Future Landscapes – Encouraging the wider Debate (Consultation paper) SNH

