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CLOSING SUBMISSIONS 
on behalf of

THE MORAY COUNCIL

IN RELATION TO A PUBLIC LOCAL INQUIRY INTO APPLICATION UNDER SECTION 36 OF THE 1989 ELECTRICITY ACT TO CONSTRUCT AND OPERATE A 59 TURBINE WINDFARM 

(DORENELL WINDFARM)
By
INFINERGY ON LAND AT GLENFIDDICH ESTATE NEAR DUFFTOWN

Council Reference 08/01200/S36
Mr. Reporter,  
Having heard the Evidence presented to you at the Hearing and Public Inquiry Sessions and considered the Written Submissions put before you in respect of this Proposal, I do not think it is appropriate to repeat the Evidence which has already been presented to you in some detail but I would commend to you the Evidence of Mr. Stewart at the Inquiry Session in respect of Development Plan issues and the Written Submissions on behalf of the Council in respect of Landscape and Visual Issues (Including Cumulative Impact).  I would also commend to you the paperwork submitted in respect of Conditions and Legal Agreements and contribution of Mr. Burnie at the Hearing Session on this topic.  I do however wish to submit the following salient points to you in conclusion of The Moray Council’s position.

As outlined in the applicant’s planning statement which formed Volume 5 of the Environmental Statement (CD-H6), the proposal is as detailed page 2 of that document. This clearly shows that it is for 59 wind turbines and associated infrastructure including transformers and crane pads together with associated infrastructure works.  The application falls to be considered under Section 36 of the 1989 Electricity Act whereby consent is required from the Scottish Ministers for the construction and operation of all power generating plant with an installed capacity of 50MW and above.  Given that the proposed Dorenell Windfarm would have an installed capacity of 177MW, a Section 36 Consent is required.  Planning Consent in terms of Section 57(2) of the Town and Country Planning (Scotland) Act 1997 (a deemed application) is also required subject to any conditions that may be specified by the Scottish Ministers.  
Given the requirement to consider the matter in terms of the Planning Legislation it is appropriate that the Ministers, when determining whether to issue a direction granting deemed planning consent, should have regard to the provisions of the Development Plan.  The Planning Statement and the Scoping Document submitted with the proposal highlight the relevant Development Plan documents – in this case The Moray Structure Plan 2007 (CD-E4) and The Moray Local Plan 2008(CD-E5).  The Moray Local Plan 2000 (CD-E3) is also relevant in terms of the Cairngorms National Park area affected by the proposal.  
There is no doubt that the applicants come from a strong starting point given the emphasis that Scottish Planning Policy and the Scottish Government generally places upon the production of renewable energy, including windfarms.  However, as was put before you in evidence at the Inquiry, with all proposals of this kind a “planning balance” must be sought between the positive contribution of the proposal to renewable energy targets and the spatial effects of planning a windfarm in a particular location.  Mr. Bell, the Planning Witness for the applicant, accepted in cross-examination that although there is a policy imperative for renewable projects, this does not equate to a “carte blanche” for proposals.  Detailed consideration must be given to the impact of any proposal in any particular location.  The difficulty for you, Mr. Reporter, is that you must make your own judgement as to the acceptability of the impact of the Dorenell proposal  - a matter where there is a strong difference of opinion amongst the applicants, the Council and other objectors.  

As submitted, the Dorenell proposal is the largest Windfarm proposal to date in Moray.  It is proposed on an extremely elevated and exposed site within an Area of Great Landscape Value as designated within The Moray Development Plan and proposes to use the highest turbines seen to date within Moray.  From all aspects, however well designed this proposal is considered to be, it must be accepted that it will form a prominent feature within the landscape and the applicants have accepted within their own paperwork, that the impact is “substantial”.  
The outstanding issue remains whether or not there is sufficient mitigation to address that impact or material considerations to justify approving the proposal despite the impact that it will have if developed.  
The Proposal was reported to a Meeting of the Council’s Planning and Regulatory Services Committee on 13 October, 2009 (report and minute CD-G7).  In terms of the current planning regime, in such matters the Councillors are the final arbiters on matters which come before them and it is appropriate that they reach their decision based on guidance from their Planning Officers – through the appropriate Committee Report - and that they have regard to the Development Plan and other relevant material considerations.  In this regard, there has been considerable criticism by the applicants – through David Bell – in respect of the Committee Report which was presented to the Meeting in October 2009.  
It is acknowledged by the Council that the Report could have been better presented, however, the Council remains of the view that the Report was adequate to bring the relevant planning issues to the attention of the Committee and that they were in a position to make a fully informed judgement based on the information before them.  In his cross-examination of Mr. Stewart, Mr. Steele, QC suggested that Mr. Stewart’s desire to see the Council lodge an objection to this proposal was unduly influenced by the objectors, as a result of which he overruled his Planning Officers at a time when he was not in a position to make a fully informed planning judgement on the matter.  This is rejected by the Council.

It is acknowledged clearly by the Council in the Committee Report, and in its evidence, that the decision on whether or not to object to the proposal was finely balanced.  In his evidence to you, Mr. Stewart confirmed that Officers within the Planning Section of the Council had opposing views on the matter and, as is reasonable in his role as the Director, he stepped in to adjudicate on the opposing views between his Officers.  That is an entirely appropriate role for the Director to take in a matter which is of significance within the Planning Authority’s area. Mr. Stewart was fully aware of the details of the proposal having had regard to the paperwork submitted and having visited the site to enable him to take a view on the matter which would allow a clear recommendation to be made to the Councillors at Committee.  The Council absolutely refutes that Mr. Stewart’s involvement in the matter was inappropriate or unduly influenced by outside matters.  The Council remains of the view that both the recommendation to Committee and the ultimate decision were based on appropriate and proper planning considerations and that the decision reached was entirely reasonable in all the circumstances.  
In considering the matter, I would ask you to look in detail at the Conclusions contained within the Report to the Planning and Regulatory Services Committee on 13 October, 2009 and to my re-examination of Mr. Stewart in his evidence where we looked in detail at the Conclusions. It was confirmed that each of these contained correct factual statements and then identified the balance to be struck when considering the matter.  

As set out in the Council’s evidence the most relevant Development Plan Policies are Policy ER1 in respect of Renewable Energy and E7 in respect of AGLVs together with the Council’s Wind Energy Policy Guidance 2005 (CD-F2) which is Supplementary Planning Guidance and as such is a relevant material consideration.

I would ask you to disregard Mr. Bell’s suggestions that The Moray Council operates a prohibition against Wind Energy Developments located outwith Preferred Search Areas, as identified in the Council’s Wind Energy Policy Guidance.  That view is clearly at odds with the terms of Policy ER1 which states that “commercial wind energy developments should be located within a preferred search area identified in the Wind Energy Policy Guidance and meet the above criteria”.  This highlights that Policy ER1 says “should” and not “must”.  As outlined in evidence local plan policy ER1 did not face objection as the plan went through the appropriate statutory process
It is accepted planning practice that where a proposal is a departure from a Development Plan, this does not equate to a prohibition against it in terms of Planning Policy. It simply shows that further hurdles must be overcome.  The Council’s Wind Energy Policy Guidance clearly identifies Preferred Search Areas within Moray however this is not equivalent to a “sequential approach”. It is a spatial framework to direct developments away from the least environmentally sensitive sites and pointing them towards the areas considered more suited to cope with such developments. At no time were the applicants asked to identify a more suitable site within a Preferred Search Area as would be the case with a “sequential approach”. Their proposal, as submitted, was considered against relevant considerations.

Mr. Bell also suggested that the Council’s Wind Energy Policy Guidance was unduly restrictive and meant that The Moray Council’s ability to contribute to renewable targets was limited as a result of the fact AGLVs were excluded from the Preferred Search Areas. However, The Moray Council has successfully accommodated several windfarms within its boundaries – most within Preferred Search Areas – at Paul’s Hill, Rothes, Berryburn and Drummuir, with a small windfarm at Findhorn being located outwith a Preferred Search Area.  I have been unable to find anything to justify Mr. Bell’s claim that the Council has taken a “parochial approach to this matter” or to the application.

Indeed the facts indicate that the Council’s strategy for windfarm location is operating successfully. The Council has not advanced an argument that it has accommodated sufficient renewable proposals within Moray and gave due consideration to the Dorenell proposal. The concerns about the impact of the Dorenell proposal within the AGLV designation are considered to be legitimate planning concerns supported by Planning Policy.  

There was significant criticism by Mr. Bell of the Council’s Wind Energy Policy Guidance and its “non-conformity” with Annex 2 of PAN45.  In this regard, I would commend to you the Report to the Planning and Regulatory Services Committee of the Council on 12 May, 2009 (CD-G6) which clearly demonstrates that the Council has guidance in place that is broadly compliant with PAN45 Annex 2 whilst identifying issues that require to be addressed in due course.  

The Council has acted appropriately in accordance with Scottish Planning Policy (CD-B9), Para 189 which states “Planning Authorities should continue to determine applications for windfarms while Local Policies are being updated”.  The Council has acknowledged that its Wind Energy Policy Guidance does require to be updated, however, it is not accepted that it is so significantly out of date or at odds with national planning guidance as to render it irrelevant.  It would be interesting to consider whether the applicants would have considered it irrelevant if their proposal had fallen within a preferred search area and they could therefore have taken support from the Wind Energy Policy Guidance.  

The Council decision to object to the proposal was again a finely balanced one but rather than weaken the validity of the objection, I submit it adds strength to the fact that the Council, as the Local Planning Authority, were aware of the balancing act which required to be carried out to reach a position.This acknowledged Renewable Energy targets but addressed the impacts of the proposal before them.  

I do not consider that evidence has been put before you to support the claim that the Committee was unduly or inappropriately influenced by Mr. Stewart’s recommendation as the Director. I believe the Councillors, who are experienced in planning matters, had regard to relevant and material planning considerations and on balance considered that the Council should object to the proposal. The Minute shows this was on the basis that “the proposal is located in an area which is in conflict with the Council’s strategy for windfarm location, and that there is insufficient justification for overriding that strategy on the basis of the Cumulative Visual Impact created by the proposed 59 turbines and access tracks”.  Indeed the Director expressed further concerns which were not supported by the Committee and this again highlights that the Councillors reached their own decision.
I am aware that many other areas of concern were brought before you through the Inquiry process – through Written Submissions, Hearing and Inquiry sessions – however the Council’s objection was limited to the consideration of Cumulative Visual Impact and my Closing Submissions are similarly restricted.  

Following on from the Pre-Inquiry Meeting, Mr. Reporter, you agreed that the Council could participate in the Inquiry Session on Landscape and Visual Issues (including Cumulative Impact) by way of Written Submissions and I would commend to you the full detail of the Council’s Written Submissions in this regard.  

I am aware that you heard very detailed arguments in the Inquiry Sessions from the three Expert Witnesses on behalf of the applicant, SBA and the Cairngorm National Park Authority on this issue. Again, I would acknowledge that your role is to make a judgement on the balance to be struck between the contribution the proposal makes in terms of renewable energy targets and whether or not the impact, which has been acknowledged by the applicant’s in the Supplementary Environmental Assessment, (CD-H7) para. 211 as being “substantial”, has been appropriately addressed. I would respectfully suggest that the balance does not weigh in favour of the applicant.

 There is an inconsistency in the applicant’s position that the Council has adopted a “parochial approach” to windfarm proposals and that its policies are unduly restrictive and the reality that Moray has accommodated a considerable number of windfarm proposals and extensions to those proposals within its boundaries leading to an issue which requires to be addressed in terms of cumulative impact.  

The reasoning behind identifying Preferred Search Areas within the Wind Energy Policy Guidance is an attempt to achieve a sense of order based on landscape and visual sensitivity.  As outlined in the Council’s written submission, the spatial framework set out within the Wind Energy Policy Guidance has been largely successful in directing wind energy developments to the most suitable and least environmentally sensitive sites in achieving the critical balance between supporting renewable energy projects while safeguarding the very high quality environment of Moray.  This argument was developed further in the submissions before you.
It is an inescapable fact that the Dorenell proposal lies within an Area of Great Landscape Value as identified within The Moray Development Plan and it was known to the applicants from an early stage that as a result of this, the application would be in conflict with the Development Plan.  This was accepted within the Environmental Statement.
The Council’s position is as set out in the Conclusions in its Written Submission on Landscape and Visual Issues (Including Cumulative Impact) which was produced in support of the Council’s minuted Committee decision in respect of the proposal.  I would reiterate that the proposed Windfarm at Dorenell is not consistent with the Council’s Wind Energy Policy Guidance.  It is not located within a Preferred Search Area and is considered to have an unacceptable adverse impact upon a designated Area of Great Landscape Value and adversely affects the landscape character of the area.  The proposal would be contrary to the aims of the AGLVs designation and set an unacceptable precedent.  

The format of the environmental impact assessment is flawed and leads to under estimating the impact of the proposed development.  The scale and location of the proposal combined with existing and consented windfarms will result in an unacceptable cumulative impact visible from visual receptors in Moray, Aberdeenshire and from within the boundaries of the Cairngorm National Park.  The Council’s concerns in this regard were supported by Aberdeenshire as a neighbouring Planning Authority in terms of its objection and by the Cairngorm National Park Authority as evidenced by their involvement in the Inquiry and its appearance to address you on landscape and visual issues including cumulative impact.  

The existing and consented windfarms which are to be taken into consideration have been clearly set out in the evidence and I do not propose to reiterate that but would ask that these be given due consideration by you. I am aware that you have made both accompanied and unaccompanied site visits to the proposal site and the surrounding area and will therefore be very familiar with the matters which are causing concern in this regard.  

In considering the matter, Mr. Reporter, I would put it to you that the concerns highlighted by objectors in regard to this issue are relevant planning considerations, soundly based on Planning Policy issues and are sufficient to justify objection to the proposal on the grounds of landscape and visual impact (including cumulative impact issues) notwithstanding other grounds of objections which have been brought to your attention by other objectors.  

Quite some time was taken up in the Inquiry Session on Development Plan issues with the community benefits which have been offered up by the applicants by way of letters from the applicants dated 8 October, 2009 (APP T18) and 18 October, 2010 (APP T19).  The Council’s response to the latest letter is contained within a letter to your office dated 18/11/10 but this was not given a document reference at the Inquiry although it was available to all parties and addressed in evidence.

As was brought out in the evidence in the Inquiry Session, the letter of 8 October, 2009 could not have been included within the original Report to Committee as it was received after the date of publication of that Report and indeed seems to have been written in response to the applicants having had sight of the Report.  It was acknowledged that the letter was not referred to in terms of the Committee consideration but Mr. Stewart was clear that what was contained within the letter was not sufficient to have “tipped this finally balanced decision in favour of the applicants” as suggested by Mr. Steele.  

Mr. Stewart’s evidence in this regard was based on the fact that nothing within the letter addressed the issue of cumulative impact which was the Council’s reason for objecting to the proposal. 

The Council’s position was clear that the extent to which the Community benefitted from any profit sharing scheme was not an issue that should or could influence the Council’s discussion or decision making and was therefore not regarded as a material factor.  This view was endorsed by Mr Bell in his evidence.
It is acknowledged that some of the benefits identified in the original letter of 8 October, 2009 and the subsequent letter of 18 October, 2010 which does expand and increase the offer of Community benefits – are relevant in terms of proposals which arise from the development and are an attempt to address the impact of it.  

However, Mr. Reporter, I would ask you to accept that Mr. Steele’s lengthy cross-examination of Mr. Stewart in regard to these peripheral benefits, such as the re-generation of housing, bears little or no weight in your consideration of the matter.  

Mr. Steele spent some time asking Mr. Stewart to accept that many aspects of their “proposal” gain support from Policies within the Development Plan such as ED8 which encourages the re-use of farm steadings and Policy H7 which relates to affordable housing.  These additional aspects, which were highlighted in the two letters identified, do not form part of the “proposal” before you/the Scottish Ministers.  It must be clear that this is a Section 36 proposal for 59 wind turbines with associated infrastructure.  The aspects of regeneration of housing and re-use of buildings within the Cabrach Estate are peripheral to the proposal and cannot, whether they have support from Development Plan Policy or not, be used to justify overcoming unacceptable impacts of a significant windfarm proposal.  To argue otherwise would be ludicrous and make a nonsense of the landuse planning framework for considering windfarm proposals in a structured and reasoned manner.  

It remains the Council’s position that if approval is given through the Section 36 process for the Dorenell windfarm, it is not possible or appropriate for conditions to be attached to a Section 36 or deemed planning consent in regard to affordable housing or re-use of buildings peripheral to the proposal which would require planning consent in their own right.  

Significant work has gone into the submissions which have been placed before you on a joint basis between the applicant and the Council in regard to conditions and matters to be covered by any Planning Agreement. I would commend to you the latest Joint Submission which highlights the outstanding areas of concern between the parties and the Additional Submission by the Council in support of the conditions where the Reporter asked for further clarification at the Hearing Session – the Council’s Submission in this regard was by way of an email dated 11 November, 2010 and effectively addressed the “noise and vibration conditions”. 

In the Joint Submissions, additional conditions have been suggested by the applicant on page 26 but the Council’s position remains that it would not be appropriate to impose a condition on the first matter identified as the link between these peripheral matters and the Development proposal has not been established as “essential”. As outlined, the Council’s considers that as these matters would require Planning Consent in their own right, they should not be covered by any condition relating to the Dorenell proposal.  However it is accepted that the Scottish Ministers can attach such conditions as they consider appropriate in considering a S.36 application.
In relation to the third suggested condition regarding Community benefit, the Council does not consider that it is appropriate for the Planning Authority to be involved in a Planning Condition or agreement effectively regulating a “Community benefit” which should be a matter between the Developer and the Community, and the Council should not be a party to any such arrangement.  

A significant number of previous planning decisions have been lodged as documents to the Inquiry, including the recent decisions in respect of Fallago and Cushnie. I would submit that, whilst these former decisions are of interest in regard to how decisions are being reached in other locations, each proposal must be determined in its own right and none of these decisions mirror the situation before you in regard to Dorenell. 
Overall, Mr. Reporter I do not believe that through the Inquiry process – including the Written Submissions and Hearing and Inquiry Sessions – that the applicant has placed sufficient evidence before you to justify the granting of a Section 36 and deemed Planning Consent for the Dorenell proposal.  

I consider that the Council has brought before you sufficient evidence to justify its objection to the proposal on the grounds set out in the minuted decision of the Planning and Regulatory Services Committee of 13/10/09 and there are no material considerations of sufficient weight to justify the granting of an approval in this case.

I believe that the applicants have failed to show that the balancing act which must be carried out between the proposal’s contribution to renewable energy targets and its impact in any particular location falls in favour of the Dorenell proposal obtaining the appropriate consents.  

In this regard, I would ask that you uphold the objection raised by The Moray Council and refuse to grant consent under Section 36 of the Electricity Act 1989 along with the corresponding planning consent required for the Dorenell proposal.  

I also confirm on behalf of the Council that I will, in due course, respond in detail to the applicants’ claim for expenses against the Council once the details have been received.  

Aileen Scott 

Principal Solicitor (Commercial and Conveyancing)

The Moray Council 

2 December, 2010.
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