
 

 
 

COUNCILLORS’ LEGAL BRIEFING ON 
COMMON GOOD AND PUBLIC TRUSTS 

 
 

Common Good – a Brief History 
 

The development of the Burgh System in Scotland included grants of land by the 
Crown or a local Feudal Baron under a Burgh Charter which gave the Baillies, or 
Magistrates, an opportunity to control development and preserve land for 
infrastructural requirements such as roads and market squares.  In time, the Baillies 
of the Burgh could raise revenue above and beyond the fixed figure paid to the 
Crown, for example, on the disposal of plots of land.  These monies were paid into a 
Common Fund to be used for the purposes of the Burgh and such Funds became 
known by the purpose they were intended for:  The Common Good.   
 
Therefore, the economic history of a Burgh provides an overall context for the 
Common Good and its origins.  Buildings formally dedicated to civic uses, land used 
from time immemorial for public purposes, and the later edition of gifts and 
endowments by factory owners and other philanthropists form the three main types 
of property held by Local Authorities today as part of the Common Good.   

 
The Representation of the People (Scotland) Act 1832 and the Royal Burghs 
(Scotland) Act 1833 marked the start of a series of reforms which culminated 140 
years later with the abolition of Burghs altogether in the Local Government 
(Scotland) Act 1973. The 1973 Act stopped short of abolishing the Common Good. 
 
Today, the Common Good is a fund of money and assets administered by Local 
Authorities in respect of each former Burgh within the area of that Authority.  
Although administered separately from other Council funds for accounting purposes, 
it is owned outright by the Local Authority by virtue of Section 222(2) of the Local 
Government (Scotland) Act 1973, which states “... all property held as part of the 
Common Good by an existing Local Authority on 15 May, 1975 shall on 16 May, 
1975 be transferred to and vest in such Islands or District Councils ... and those 
Councils ... shall, in administering that property, have regard to the interests of the 
inhabitants of the area to which the Common Good formerly related”.  
 
Trusts defined 
 
For the purposes of this briefing note, consideration will only be given to Public 
Trusts administered by The Moray Council as Trustees.  Public Trusts operate for 
the benefit of the public or a section of the public and can exist indefinitely.  A Public 
Trust occurs where property is vested in The Moray Council as “Trustees” to be 
administered on behalf of a section of the public known as “Beneficiaries” for certain 
purposes known as “Trust Purposes”.  The party who sets up the Public Trust and 
specifies the trust purposes is known as the “Trustor” or “Settler”.   
 
There are three essentials for any Public Trust:- 
 

 The existence of the parties – Trustor, Trustees and Beneficiaries;   

 The transfer of property to Trustees;  and  

 The laying down of Trust Purposes.   
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Common Good and Public Trusts compared 
 
Common Good and Trusts are mutually exclusive categories and no property can 
ever fall into both. 
  
Despite this, the similarities between Trusts and Common Good has lead to much 
confusion between the two.  
 
Similarities include:- 
 

 Councillors managing the Common Good are similar to Trustees managing a 
Trust 

 Common Good and Trusts can both operate for the benefit of a section of the 
public e.g. the inhabitants of the former Burgh in the case of Common Good 
or the inhabitants of Elgin in the case of the Cooper Park Trust. 

 Both categories may have restrictions on use and disposal which can frustrate 
the otherwise legitimate aims of the elected Administration. 

 
Confusion between Trusts and Common Good is perhaps at its height when it comes 
to the historical grant of land by benefactors.  For example the word “trust” is often 
liberally sprinkled over conveyances which are in fact Common Good.  
 
The magic phrase “trustees for behoof of the community” appears regularly in these 
historic dispositions. It is not always clear whether the intention was to set up a 
Public Trust or whether then as now the word ‘trust’  was used in a looser context 
than the strict legal definition.  There has been case law on this point over the years 
and decisions which have decided that land is Common Good (and not Trust) have 
included amongst their reasons the following:-  
 

 Lack of the word “trust”.   
 

 Lack of intention on the part of the grantor to do anything other than give a 
free gift of the property.   

 

 No separation between trustees and beneficiaries. 
 

 No trust purposes evident in the deed.   
 
Identification and Disposal of Common Good 

 
The most common question asked in this area of law is - “is it Common Good?”  
Actually, this question often means one or both of two things:- 
 
Identification Does the property form part of the Common Good of the former 

Burgh, and/or  
 

Alienability Is it subject to some kind of prohibition, or restriction, on 
alienation (disposal) as a result of being part of the Common 
Good?  
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Identification 
 
This is not a straightforward question to answer.  There is no simple method for 
identifying the Common Good property of a former Burgh.  The fact that the property 
was identified in the Burgh Accounts as Common Good has been judicially 
disapproved of as a means of identification.   
 
At its simplest and as a starting point in each case, it should be asked:- 

 

 Was the property formally owned by a Burgh Council?   
 

 Was it purchased for a statutory purpose?   
 

 Does it form part of a Trust?   
 
If the answer is yes to the first question and no to the next two, then it is possible that 
the property may be Common Good.  However, this is only a starting point and more 
research is required in terms of the wording of the deed, contemporaneous Town 
Council minutes etc.  
 
 
Alienabilty (Disposal) 
 
In terms of disposal, there are two categories of Common Good; firstly, property ‘with 
respect to which no question arises as to the right of the authority to alienate’ 
(Sec75(1)) and secondly property with respect to which such a question does arise 
(Sec75(2)). 
 
While ‘regard to the interests of the inhabitants of the area to which the common 
good formerly related’ is always necessary (Sec222(2)), the first category (75(1)) 
requires no further formalities to effect sale.  
 
The second category (75(2)) may require application to the courts for a decision on 
whether (and under what conditions) the property can be disposed of e.g. if the land 
forms part of a public park, the court may require the Authority to provide similar 
open space elsewhere in the former Burgh. It is not necessary to make an 
application in all cases were a question arises although this will certainly make any 
decision less vulnerable to challenge (see Cockenzie overleaf) 
 
 
When Does a Question Arise in Terms of the Local Government etc. (Scotland) 
1973? 

 
At its simplest, it may be said that a question as to the ability to alienate Common 
Good property arises if the property has been dedicated to a public purpose by the 
Authority; or if the public has, without hindrance by the Authority, used the property 
for public purposes such as recreation. If neither of the above applies, then no 
question arises and an Authority may safely deal with the Common Good land as it 
pleases (having regard to the interests of the inhabitants of the former Burgh).   
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Challenges to the Administration of the Common Good  

 
One way to mount a challenge against a decision taken in relation to the Common 
Good is by way of application for judicial review of a Council decision.  A successful 
challenge is made less likely where the Council can show that the interests of the 
inhabitants of the former Burgh were taken into account.   
 
Cockenzie and Port Seton Community Council –v- East Lothian District Council 1997 
involved a Council decision to demolish a hall owned by the Common Good. One 
argument was that the Council had acted ultra vires as they had not received 
consent in terms of Section 75 of the 1973 Act.  It was further argued that the 
decision was unreasonable. Lord Osborne held that the mere existence of Section 
75 of the 1973 Act does not mean that a Council must apply to the Court in all 
circumstances where a question arises as to authority to alienate, however, where 
they fail to do so, they run the risk of Court Proceedings.   
 
 
Maintenance of Common Good and Trust Properties  
 
The Moray Council Common Good Assets are essentially a sealed unit with no new 
assets being created and the only income coming from interest on funds, lease 
rentals either external or by way of notional rental transfer between Departments, 
and any capital receipt from sale.   
 
If the Common Good was self-financing, Common Good monies in most cases would 
be quickly eaten up by maintenance and repair.   
  
In a 2005 survey carried out by SOLAR, Local Authorities were asked how 
maintenance of Common Good Assets was paid for and the answers were as 
follows:-   
 
Occupying Service  1 
Common Good  1 
Other    0 
Mixture   7  
 
It can be seen that of the 9 respondent Local Authorities the vast majority maintain 
their Common Good Assets from various sources and The Moray Council would fall 
into this majority group. 
 
In Moray, Trust Property is less likely to be maintained from the Trust funds as more 
often than not any such funds were spent long ago. One exception to this is the 
Lawtie Mortification in Cullen. Therefore maintenance for Trust property has either 
been paid for by the occupying service or from another Council budget.    
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Finance 
 
The Moray Council account for Public Trust and Common Good monies separately 
from their general accounts.   
 
The Policy and Resources Committee have agreed a policy of two-thirds of the 
annual income available being distributed with the remaining one-third being retained 
for contingencies and for addition to the capital sums being retained. Additional 
financial guidance relates to carrying forward or advance spending of funds and 
delegation of authority to the Chief Financial Officer.   
 
Payments from Trust Funds must be in keeping with the Trust purposes while 
payments from the Common Good Funds must be applied for the benefit of the 
community of the former Burgh.   
 
It has been the practise of the Council that the Local Members make decisions 
regarding payment from Common Good Funds for each of the former Burghs by 
using “reasonable judgement” and with the aim of benefitting the community.   
 
Expenditure could include:- 
 
 

 Civic ceremonial and hospitality provided it is reasonable; 

 Maintenance of public parks where they form part of the Common Good;  

 Donations to local philanthropic institutions; 

 Erection of memorial ornamental statutes and meeting the cost of 
maintenance; 

 Street decoration within the old Burgh.   
 
This list is not exhaustive, but having in mind the benefit of the whole community, the 
Council must be careful to avoid a challenge if they award Common Good Funds to 
a narrow section of the community only, rather than the Burgh as a whole.  
 
 
Classification of Assets within Moray 
 
It can be asserted with confidence that no Local Authority in Scotland has an 
exhaustive list of property which is definitively categorised as Common Good, Public 
Trust or other Council property.  Local Authorities such as the Borders have 
appointed solicitors for the very purpose of identifying Common Good assets and 
while this has no doubt dealt with most of the property falling within the former 
Burghs, there are assets which, due to their history and various legal peculiarities, 
resist a conclusive definition.   
 
Like many other Councils, Moray has dealt with Common Good and Trust issues as 
they arise and the result has been that decisions regarding categorisation, funding 
for maintenance and sale have been piecemeal. The current practice is to 
investigate titles for Common Good or Trust designations only when the Council are 
considering disposal, long lease etc.  The result of this history is that today The 
Moray Council can be sure regarding the legal classification of some Common Good 
property, less sure of more and undecided regarding the majority.   
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Trust Land in Moray 
 
Public Trusts containing land and buildings are usually the smallest category of land 
holding in any Local Authority and the Moray Council owns some which are clearly 
categorised including:- 
 

 Grant Lodge and Cooper Park, Elgin. 

 The western half of Lossie Wynd Car Park, the north-eastern portion of Lossie 
Green Car Park and the hard standing to the north of Lossie Green Car Park, 
Elgin. 

 Lawtie Mortification consisting of 3.88 Hectares to the south of Cullen 
Cemetery.  

 Cottages at the foot of Ladyhill, Elgin. 

 8 Houses (Victoria Diamond Jubilee Cottages), Victoria Road, Elgin.  
 
 
Common Good Land and Buildings in Moray 
 
There are many examples of Common Good land and buildings throughout The 
Moray Council area and some notable examples are:- 
 

 Grant Park, Forres  

 Forres Golf Club 

 Riverside Caravan site, Elgin 

 Borough Briggs, Playing Fields, Elgin 

 Linzee Gordon Park, Buckie. 
 
 
A need for Reform? 
 
Common Good is a much misunderstood concept and has been the cause of tension 
between the Unitary Authorities and those who see themselves as representing the 
interests of the former Burghs. Legally The Moray Council own all of the Common 
Good within their area although this is not generally accepted by certain individuals 
and groups within the Community.  
 
Accountancy requirements, lack of original paperwork either in the form of Deeds or 
Town Council minutes etc, combined with the passage of time and long held (often 
legally incorrect beliefs) mean that the whole subject is often controversial and 
therefore time consuming, frustrating and costly.   
 
Statutory reform could abolish the distinction between Common Good and the 
general account or at the other extreme transfer ownership of the funds to the 
Community Councils. Middle ground could be achieved by abolishing the distinction 
but placing additional duties on the Council to have regard to historic buildings and 
land used by the public. 
 
The Scottish Government has no plans to legislate on Common Good at present.    


